
CAC VAN DE TRONG TAM XIN MEN NHAN DAN Vt DI THAO BO 
LUAT DAN Sid (SeA DOI) 

(Ban hanh kern theo Quyet clinh so 01 /QD-TTg ngay 02 thang 01 nam 2015 
dm Thu tinrng Chinh phti ban hanh K'e hoach cua Chinh phti ve viec to chtic 

lay y kien Nhan din clot voti dkr thao BO Igt din sty (sira 

1. Ve trach nhiem cua co.  quan có tham quyen trong viec bac, ve quytn 
din sir 

BO lust dan su hien hanh quy dinh nguyen tac tat ca cac quyen dan su cua ca 
nhan, phap nhan, chu the khac duck ton trong va dugc phap lust bao ve (DiL 9) 
nhung  chua quy dinh cu the trach nhiem cua TOa an, co quan c6 tham quyen khac 
trong viec thu  ly, giai quyet vu, viec dan su trong trugng hop chua c6 quy dinh cua 
phap lust ve vu, viec dan su do. 	, 
, 	Du thao 	lust 136 sung Dieu 19, theo dO, Tem. 	khOng dugc chi yeu 

cau giai quyet vu, viec dan su vi 1)% do chiva c6 dieu lust de dp dung; trong trugng  
hap nay, Teta an can Fir vao tap quail (Dieu 11), nguyen tac ap dung phap lust 
tucmg tu, the nguyen tac ca ban cua phap lust dan su va le cong bang (Dieu 12) de 
xem xet, giai quyet. 

Ve van de nay, hien co hai loci y kien: 
- Loai y kien thir nhat: nhat tri vgi quy dinh cua du thao B6 lust vi cac 17 do 

sau day: 
Thu nhat, quy dinh nhu du thao Bo 1114 se bao ve quyen va lgi ich hop 

phap cua ca nhan, phap nhan mot cach kip theri NIA triet de han vi Tea an c6 trach 
nhiem xem xet, giai quyet moi tranh chap dan su, ke ca trong tnrong hop khong c6 
lust dieu chinh; 

Thu hai, quy dinh nhu du thao B6 lust la nham trien khai thi hanh mot cach 
triet de quy dinh tai khoan 3 Dieu 102 Hien phap nam 2013, theo do, "I& an nhan 
dan có nhiem vu bao ve cong 1)%, bao ve quyen con ngued, quyen cong  dan, bao ve 
the ci6 xa h6i cha nghia, bao ve lgi ich cua nha nugc, quyen va loi ich hop phap 
cua to chirc, ca nhan"; 

Thu ba, ve kinh nghiem quoc te, b nhieu nuac cling quy dinh Tham phan 
khong dugc tir ch6i giai quyet cac vu, viec dan su ke ca trong truong hop chua c6 
quy dinh cua lust. 

- Loai y kien thir hai: cle nghi khong quy dinh van de nay trong B6 lust dan su 
vi cac 1)% do sau day: 

Thir nhat, de Tea an c6 the giai guy& tat ca cac tranh chap dan su, ke ca 
trong trugng hop khong c6 lust thi can giao cho Tea an quyen "giai thich phap 
lust". Theo do, trong trugng hop khong co lust thi Tham phan, H6i tham can cir 
cac nguyen tac chung cua phap lust, niem tin not tam va le cong bang  de dua ra 
phan quyet. Cac khai niem nay lai qua triru tugng, khong c6 tieu,chi ro rang; dong  
thoi Hien phap va Luat t6 chirc Ma nhan dan khOng trao quyen giai thich phap 
lust (theo nghia r6ng nhu teen) cho T6a an; 

, Thu hai, lchoan 2 Dieu 103 Hien phap nam 2013 quy dinh, Tham phan, H6i 
tham xet xir d6c lap va chi tuan theo phap lust. Viec quy dinh Tham phan va H6i 
tham phai dua ra phan quyet ke ca trong  trubmg hop khong c6 1114 la chua phil hop 
voi Hien phap; 
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Thir ba, quy dinh nay thieu tinh kha thi vi viec thuc hien tren thuc to doi hoi 
Tham phan, HOi tharn phai dugc dao tao mot cach bai ban ye nghiep vu, ky nang 
giai thich phap luat; 

Thd tu, quy dinh nay lien quan den than quyen, trach nhiem cua Toa an, 
can nghien cal de neu can thiet thi quy dinh trong Luat to chuc Toa an hoac BO 
luat to tung dan 

2. Ve quyen nhin than 
Bo luat dan sit hien hanh quy dinh 26 quyen nhan than (tir Dieu 26 den Dieu 51). 

, 	Du thao BO luat tiep tuc,quy dinh cac quyen nhan than cu the (dr Dieu 31 
den Dieu 50), glad doi mot so dieu cho phu hop voi Hien phap nhu quyen dugc bao 
dam an town ye diYi song rieng,tu, bi mat ca. nhan (thay cho quyen bi mat d6i tu)..., 
gong th&i bo sung mot quyen moi nhu quyen lap hOi, quyen tiep can thong tin, 
quyen song.... Ngodi ra, Dieu 51 du thao BO luat quy dinh, cac quyen nhan than 
khac ye dan sit deu dugc ding nhan, ton trong, bao ve va bao dam theo Hien phap 
va phap luat. 

Ve van de nay, hien c6 hai Loai y kien: 
- Loai y kien thtr nhat: nhAt tri voi quy dinh dm du thao BO luat, theo d6, BO 

luat dan sit can cu the hoa cac quyen nhan than dugc quy dinh trong Hien phap va 
dieu uoc qu6c to ma Via Nam la thanh 

Loai y kien nay dua tren cac can cu sau day: 
Thir nhat, cac quy dinh dm Hien phap mang tinh khai quat cao, BO luat dan 

sr vai tu each la luat chung cita he thong luat tu can quy dinh cu the, chi tiet cac 
quyen nhan than dal dugc quy dinh trong Hien phap lam co sa cho cac luat hoac 
van ban duai luat khac quy dinh, bao ve cac quyen nhan than dm ca nhan; 

Thd hai, viec quy dinh cu the cac quyen nhan than se tao thuan lgi hon cho 
viec ap dung phap luat trong thuc tien; 

Thu ba, viec quy dinh cu the cac quyen nhan than trong BO luat clan sr la 
truyen th6ng cua phap luat dan sr Via Nam tir BO luat dan su,nam 1995, BO luat 
dan sit nam 2005 va thuc tiZn ap dung ciing khong cho thay c6 bat cap 16.n. 

- Loai y kien thu hai: de nghi BO luat dan sit khong nen quy dinh lai cac 
quyen nhan than dal dugc ghi nhan trong Hien phap ma chi nen quy dinh mot so 
quy.en nham xac dinh tu each chit the oh ca nhan trong quan he dan sit, nhu la: 
quyen ve ho, ten, not cu tru va mot so quyen nhan than dac thu khong quy dinh cu 
the trong Hien phap, nhu 	quyen xac dinh lai giori tinh, quyen doi voi hinh anh, 
quyen dugc khai sinh, khai 

Loai y kien nay dua ten cac can cir sau day: 
Thd nhdt, viec Bo luat dan sit quy dinh lai cac quyen nhan than d'a dugc quy 

dinh trong Hien phap la khong can thiet. Trong truarig hop co tranh chap ve quyen 
nhan than, c6 the ap dung true tiep the quy dinh cila Hien phap de giai quyet; 

, Thu hai, theo kinh nghiem 	mot nuelc, BO luat dan six chi quy dinh cac 
quyen nhan than co lien quan true tiep ,den viec xac dinh tu each chit the oha. c 
nhan trong quan dan sit, nhu quyen ve ho, ten; quyen ye not cu 

3. Ve chit the cita quan he phip luit dan sty 
, 	BO luat dan sit hien hanh quy dinh chit the dia quan phap luat dan sit bao 

gom ca nhan, phap nhan, hO gia dinh, to hop tac. 
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Du thao BO lust chi quy dinh chit the cua quan he,  phap lust dan sit la ca 
nhan va phap nhan, &Ong thed c6 mot so quy dinh rieng ye viec tham gia quan he 
phap lust dan sit cua cac thanh vien hO gia dinh, to hop tac, cac to chirc khac 
khong c6 tir each phap nhan (tir Dieu 119 an Dieu 121); mot so quy dinh rieng ve 
viec tham gia quan he dan sit cua Nha nugc COng hoa xa hOi chit nghia Viet Nam, 
ca quan nha nu& or trung uang va O dia phirang (tir Dieu 115 den Dieu 118). 

ye van de nay, hien co hai Loai y kien: 
- Loai y kien this nhat: nhat tri vai quy dinh cUa du thao BO lust vi nhirmg ly 

do sau day: 
Thd nhat, cac thanh vien cua hO gia dinh thueng xuyen c6 sit thay doi (do 

tach, nhap, sinh, tir, ket hon...) nen viec xac dinh thanh vien cua hO gia dinh khi c6 
tranh chap de xac dinh quyen va nghia vu gap nhieu kho khan; 

Thir hai, kh6 xac dinh "tai san chung cua hO gia dinh", "lqi ich chung" cua 
hO gia dinh khi tham gia quan he dan sit va dieu do gay kho khan trong viec xac 
dinh trach nhiem dan sit cua ca nhan hay trach nhiem dan sit cua ho gia dinh; 

Thu ba, ve to hop tac, hien nay c6 gan 80% to hop tac khong dang 14,  chimg 
thuc va cac quy dinh ve to hop tac hien hanh gay nhieu kh6 khan trong viec xac 
dinh tu each phap 1)",  ciia to hop tac, phan dinh trach nhiem dan sir cda to hqp tac 
va trach nhiem dan sit cua tirng thanh vien to hop tac; 

Thir tu, viec quy dinh ho gia dinh, t8 hop tac la chit the oh quan he phap 
lust dan sit nhu.  BO lust hien hanh da gay ra nhieu kho khan cho hoat,dOng ap dung 
phap lust, dac bit la cho 	trong viec giai quyet cac tranh chap co sr tham 
gia cUa hO gia dinh, to hop tac vi hAu nhu khOng c6 hO gia dinh, to hqp tac la 
nguyen dan hay bi dan dan sit; 

Thd nam, viec chi quy dinh chit the quan he phap lust dan sr gom CO ca 
nhan va phap nhan la phil hop thong lequtic te. 

- Loai y kien thir hai: de nghi tiep tuc ghi nhan hO gia dinh va to hop tac la 
cac chit the ciia quan he phap lust dan sit nhu BO lust dan sit hien hanh vi cac 1S,  do 
sau day: 

Thu nhat, hO gia dinh, to hop tac la nhang thuc the dang ton tai trong xa hoi 
va tham gia vao nhieu quan he phap lust dan sit, nhu quan he sir dung dat dai, dien, 
mik._ Hien nay c6 khoang 370.000 to hop tac dang hoat dOng u ntrac ta, mo hinh 
to hop tac dang ngay cang phat trien va la mot trong nhang tien de de thanh lap 
hop tac xa va doanh nghiep. Viec 'thong ghi nhan to hop tac nhu la ,mOt loci chit 
the quan 	phap lust dan sit c6 the lam giam vai tro va 	phat trien cua cac to 
hop tic; 

Thir hai, viec quy dinh ho gia dinh va to hgp tac la chit the,quan he phap lust 
dan sit la can thiet, xuat phat tit cac dieu kien dac 	ye kinh te, van hoa, xa 
gia dinh va lich sir dm Nha nurac ta; 

Thir ba, mot so lust hien hanh ding d'a ghi nhan hO gia dinh va to hgp tac la 
chit the dm quan „he phap lust nhu Luat at dai, Luat bao ve va phat trien rang, 
Luat bao him y te, Luat hop tac xa...; 

Thu tu, cac han che, bat cap trong cac quy dinh phap lust ve ho gia dinh, to 
hop tac hien nay la c6 that nhung có the khac phuc dugc trong qua tranh hoan thien 
phap lust de tao co sit phap ly tot hon cho ho gia dinh, to hop tac ton tai va phat 
trien. 
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4. Ve h4u qua phi') 1ST ctia giao dich dan sir khong tuan thit quy dinh ye 
hinh fink 

Dieu 134 BO luat dan su hien hanh quy dinh: "Trong truemg hop phap luat 
quy dinh hinh thirc la dieu kien c6 hieu luc cua giao dich ma cac ben khOng tuan 
theo thi theo yeu cau cua mot hoac cac ben, Toa an, coy quan nha nuelc c6 tham 
quyen khac quyet dinh buOc cac ben thuc hien quy dinh ye hinh tilde cua giao dich 
trong mot thei han; qua thai han do ma khOng thuc hien thi giao dich vo hieu". 

Khoan 1 Dieu 145 du thao BO luat quy dinh: 
"1. Trixemg hop luat quy dinh hinh thirc la dieu kien c6 hieu luc cua giao 

dich dan su ma hinh thirc do khong dugc tuan thu thi giao dich dan su do bi vo 
hieu, trir cac tnremg hop sau day: 

a) Viec khong tuan thd quy dinh ve hinh thirc khong nha'm tr6n tranh nghla 
vu v6i nguoi khac va chtii the giao dich dan su da,chuyen giao tai san hoac thuc 
hien ding viec. Trong tnrOng hop nay, theo yeu cau cua mot hoac cac ben, ca quan 
c6 tham quyen co trach nhiem hoan tat thd tuc deli voi giao dich dan su do; 

b) TnrOng hop chii the chua chuyen giao tai san hoac chua thuc hien cong 
viec thi theo yeu cau cua mot hoac cac ben, Toa an cho phep thuc hien quy dinh ye 
hinh thirc cua giao dich dan su trong mot thoi han hop 13"P, qua thi han do ma 
khong thuc hien thi giao dich dan six do bi vo hieu." 

Ve van de nay, hien c6 hai loaf 3'T kien: 
- Loai y kien thir nhat: nhat tri vai quy dinh cda du thao BO luat vi quy dinh 

nhu vay la phd hop vai thuc ti6n ky ket, thuc hien hop dung o nuOc ta; bao dam tot 
hon quyen, lgi ich hop phap cda chil the xac lap quan he hop,  clung cang nhu 
quyen, lqi ich hop phap 	nguoi thir ba; gop phan bao dam su on dinh cda quan 
he thi truong. 

- Loai y kien thir hai: de nghi tiep tuc duy tri quy dinh nhu Bo luat dan su 
hien hanh a bao dam tinh nghiem minh cua phap luat, theo do, trong truemg hop 
phap luat quy dinh hinh thdc bat buOc cua giao dich thi chd the cda giao dich phai 
tuan thd hinh thirc do, neu khOng tuan thd thi giao dich bi tuyen bo vo hieu; phap 
luat hien hanh chi quy dinh giao dich dugc xac lap duai hinh thirc bat buOc trong 
mot so tnrgng hop lien quan den bat dOng san va dOng san c6 gia tri lan (Oto, xe 
may, tau bay...) va viec quy dinh cac ben bat buOc phai tuan 	hinh 	nay IA 
nham gop phan quan l nha mr6c dui voi cac loci tai san neu teen. 

5. Ve bao ve ngtrai thu ba ngay tinh trong trtreeng hqp giao dich dan sty 
bi yo hieu 

Dieu 138,  BO luat dan su hien hanh quy dinh tnrang hop giao dich dan su bi 
Toa an tuyen bo vo hieu nhung tai san la bat clung san hoac dOng san phai clang IcSi 
quyen so hiru da chuyen giao cho nguoi thir ba ngay tinh thi giao dich vai nguoi 
thir ba bi vo hieu va clad so hal dugc nhan lai tai san cua minh, trir hai truOng hop: 
(1) Nguiyi thu ba nhan dugc tai san thong qua ban d'Au gia; (2) Ngtirgi,,thir ba giao 
dich voi nguoi ma theo ban an, quyet dinh 	co quan nha ntirgc c6 tham quyen la 
chd so hal tai san nhung sau do nguOi nay khong phai la chi so hitu tai san do ban 
an, quyet,dinh bi 	stira. 

Dieu 148 du thao BO luat quy dinh: "2. Truo.ng hop deli tugng cua giao 
dich dan su la tai san phai clang 14/ quyen soy hail ma tai san do da dugc clang ky tai 
co quan nha mrac c6 tham quyen, sau do dugc chuyen giao bang mot giao dich 
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khac cho ngtroi thir ba va ngtroi nay can Cu vao viec clang ky do ma xac lap, thuc 
hien giao dich thi giao dich do Ichong bi vO hieu, trir tnrong hop nguoi thir ba biet 
hoc phai biet tai san la dOi tugng cita giao dich da bi chiem goat bat hop phap 
hoc ngoai y chi da chit so hiru; 3. Truemg hop doi tugng cua giao dich dan su la 
tai san phai clang lc)",  Ruyen so.  him ma tai san do chtra dugc clang ky tai ca quan 
nha ntrac co tham quyen nhung da dugc chuyen giao bang mot giao dich khac cho 
nguiri thir ba thi giao dich nay bi vo hieu, trix trueng hop ngtrei thir ba ngay tinh 
nhan &lac tai san nay thong qua ban dau gia hoc giao dich v6ri ngucii ma theo ban 
an, quyet dinh cua co quan nha nuerc co tham quyen la chit so.  hdu,tai san nhung 
sau do ngtdri nay khong phai la chit so.  him tai san do ban an, quyet dinh bi huy, 
sire. 

Ve van de nay, hien co hai loai y hen: 
- Loai y kien thir nhat: nhat tri vui quy dinh da du thao Bo 1u4t vi cac ly do 

sau day: 	, 
Thu. nhat, quy dinh nhu du thao Bo luSt g6p phan bao dam tot horn, cong 

bang, hop ly han quyen, lgi ich hop phap cua nguari thien chi, ngay tinh trong giao 
urn dan su, theo do, neu nguari thir ba ngay tinh can cir vao viec tai san da dugc 
Bang ky tai ca quan nha ntroc c6 tham quyen ma xac lap giao dich thi ngtroi thd ba 
ngay tinh dugc bao ve; 

Thu hai, BO lust dan su nam 2005 (Dieu 168, Dieu 439, Dieu 692), Lu4t dot 
dai nam 2013 (khoan 3 Dieu 188) quy dinh thui diem xac lip, thay dai, chAm dirt 
quyen soy hitu doi voi bat &Ong san, dOng san c6 clang ky quyen sor hau dugc tinh tir 
thOi diem da-ng kY. Du thao BO lust tai khoan 3 Dieu 182 ve ca ban ke thira quy 
dinh cila BO lust dan su hien hanh va phit hop voi quy dinh cita Luat dat dai nam 
2013. Do do, viec quy dinh bao ve nguesi thu ba ngay tinh trong tnrOng hop tai san 
da dugc clang IcY tai ca quan nha ntrOc c6 tham quyen la phis hop vui nguyen tac 
(tang kY bat dOng san hien nay, bao dam su on dinh trong cac quan he dan su; 

Thd ba, quy dinh nhu du thao Bo luSt g6p phan thay doi nhan thuc cua 
nguari dan doi voi cong tac dang ky tai san, &Ong thoi gOp phan nang cao tinh than 
trach nhiem ciaa cac can bO lam cong tac Bang ky tai san. 

- Loai y kien thir hai: de nghi giu nhu quy dinh cita BO lust dan su hien hanh 
vi cac ly do sau day: 

Thin nhat, nguyen tac uu tien bao ve chit so.  huu tai Dieu 138 BO lust dan su 
hien hanh la ke thira BO luSt dan su nam 1995 va da duge dp dung on dinh trong 
gan 20 nam qua; 

Thu hai, bao ve tot han quyen cita chit so huu tai san la doi tugng &la giao dich 
va phil hop voi tinh than bao ve quyen su hau dugc quy dinh tai Dieu 32 Hien phap; 

Thir ba, bao,  dam tinh kha sthi khi viec dang kYr.bat dOng san hien nay a ntrac 
to clang co nhieu bat cap, con nhieu sai sot ma chtra the khac phuc ngay dirge. 

6. Ye hinh thtic him 
BO luat dan su hien hanh quy dinh 6 hinh tilde so hau la: (1) SO.  him nha 

milk; (2) SO hi:m tap the; (3) So hdu to nhan; (4) SO hdu chung; (5) So.  halt cua to 
chdc chinh tri, to chirc chinh tri - xa hOi;(6) 	him ctla chirc chinh xa hOi - 
nghe nghiep, 	dia. to chirc xa hOi, , chirc xa hOi - nghe nghiep. 

Du thao BO lust quy dinh ba hinh thirc sa hitu, bao gom,so• 	town dan, soy 
hiru rieng va hitu chung (Dieu 213 va cac dieu tit Dieu 224 den Dieu 247). 
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ye van de nay, hien c6 hai Loai kien: 
- Loai kien thir nhat: nhat tri yen quy dinh ciia du thao Bo luat vi cac ly do 

sau day: 
Thu nhat, Dieu 53 Hien phap da quy dinh ye se( hfru toan dan va Bo luat dan 

su can ghi nhan hinh thirc s& hfru toan dan de phii hop viii Hien phap; 
Thu hai, doi tuong cua sa him toan dan la nhimg tai san c6 gia tri lon, la tu 

lieu san xuat chu yeu cua dat nuac, do do so him toan dan la hinh thirc su him rat 
quan trong ca ve mat kinh to va chinh tri. Vi vay, sa him toan dan can dugc coi la 
mOt hinh thirc sa huu dOc lap; 

Thir ba, ca the thuc hien quyen chien ,him, sir dung, dinh doat dOi vai san 
thuOc hinh thirc so.  him toan dan c6 nhieu diem dac thii so vai cac hinh thirc sa hau 
khac do chi co Nha nuac med co quyen chiem hfru, sir dung, dinh doat tai san thuc 
so. tau toan dan va c6 the phap 1)% rieng cho Nha nuac thuc hien quyen nay, do 
vay can quy dinh hinh thirc sO.,hfru toan dan trong 	luat dan su. 

- Loai kien thir hai: de nghi quy dinh hai hinh thirc so hiru, bao gOm sa huu 
rieng va sa hfru chung, trong do, so hut toan dan la mOt dang dac biet cda sa hau 
chung (sO hfru chung hop nhat khOng the phan chia do Nha nuac dai dien chu s& 
hiru va thong nhat quan 1)%). 

Y kien nay dua ten cac 1)% do sau day: , 
Thunhat, giong nhu loai kien thir nhat, viec quy dinh sa him chung va set 

hau rieng la dua tren viec mot hay nhieu ngued (chu the) thuc hien quyen sec hfru 
(m8t ngued thuc hien quyen la sa him rieng; nhieu ngued thuc hien quyen la sa hiru 
chung), khong can cu vao viec 	 et xac dinh ngued (chu the) cu the thuc hien quyen s 
him (nhu Nha nuac, ca nhan, , chirc chinh tri, to chirc chinh tri- xa h8i...) nhu B8 
luat hien hanh va su phan loai nay cling dugc nhieu quoc gia ap dung; 

Thir hai, soy him toan dan dugc hieu la mOt hinh thirc sac him chung do toan 
dan la chi s& hfru ma Nha nuac la nguoi dai dien, do do khong nen quy dinh sa hfru 
toan dan nhu mOt hinh tilde s& hau d8c lap. Tuy nhien, viec chiem hfku, sir dung, 
dinh doat tai san thuOc so hfru toan dan c6 su khac biet vai cac hinh thirc sot hilt 
chung khac nen can quy dinh,thanh mot muc rieng trong the dinh ve s& hut chung. 

- Ben canh do, c6 kien de nghi B8 luat dan su can quy dinh ba hinh thirc s& 
hfru, bao gom sa hiru nha nuac, so hitu to nhan va s& him chung vi cac 1)% do sau 
day: 

Thin nhat, sa hiru toan dan dugc quy dinh trong Hien phap (Dieu 53) nen 
dugc hieu la the d8 s& hum. Trong mot quan he phap luat dan su cu the, can xac 
dinh chil the la ai, ca nhan hay to chirc nao co quyen va c6 nghia vu dan su. Trong 
s& hau toan dan thi kh8ng ton tai chit the la toan dan ma chi co Nha nuac mai co 
quyen chiem hiru, sir dung, dinh doat tai san cong (vai tu each dai dien toan dan). 
Do do, nen hieu sa hiru toan dan la the dO sa hitu con hinh thirc sa him la s& hint 
nha nuac; 

Thir hai, hinh thirc sa fau nha nuac da dugc quy dinh trong B8 luat dan su 
hien hanh va nhieu van ban phap luat khac trong 10 nam qua. Viec khong quy dinh 
hinh thirc sa hfru nha nuac trong BO luat dan su se dan den phai sira doi nhieu van 
ban va phat sinh nhieu chi phi; 

Thu ba, Dieu 32 Hien phap quy dinh quyen sa hiru tu nhan dugc phap luat 
bao h8. Day la quy dinh mai, rat quan trong, lan d'au lien quyen so hfiu tu nhan 
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dugc ghi nhan trong Hien phap, the hien tu ttreN, chinh sach cua Dang va Nha 
nuarc ve van de ser hiru. Theo dO, BO luat dan su can quy dinh ro, cu the hinh thdc 
"seY him tu nhan"; 

Thd ttr, viec quy dinh so him nha ntro.c, soy hal tu nhan, soy him chung la the 
hien su ke thira co chon loc cac quy dinh cua BO luat dan su hien hanh. 

7. Ye thoi diem xac 14p quyen so.  hiru va cac vat quyen khac 
, Dieu 168 BO luat dan su hien hanh quy dinh "Viec chuyen quyen hiru doi 

voi bat dOng san có hieu luc ke to thai diem gang ky quyen so him, trir tnrong hop 
phap luat c6 quy dinh khac". 

Dieu 182 Du thao BO luat quy dinh: 
"1. Viec xac lap quyen so hau va vat quyen khac co hieu luc ke tir thai diem 

tai san dugc chuyen giao, neu hop &Ong hoac luat khong có quy dinh khac. 
Truong hop hop d6ng va luat ding quy dinh nhung khac nhau ye thoi diem 

xac lap quyen soy him, vat quyen khac thi ap dung theo quy dinh cua luat. 
Thai diem tai san dugc chuyen giao dugc hieu la thai diem ben có quyen 

hoac nguOi dai dien hop phap cua ho tnrc tiep nam gift, chi phoi tai san. 
2. Trtthng‘hop tai san da dugc chuyen giao truorc thOi diem hop dong dugc 

giao ket thi quyen so huu va vat quyen khac dugc xac lap ke tir thoi diem hop 
dong CO hieu lye, trix truong hop luat ho4c hop dong có quy dinh khac. 

3. Truong hop luat quy dinh viec chuyen giao vat phai dugc Tang ky tai ca 
quan co tham quyen thi thoi diem xac lap quyen so him va vat quyen khac có hieu 
luc k8 tix thai diem clang 14". 

Ve van de nay, hien co hai loaf y kien: 
- Loai )", kien thin nhat: nhat tri voi quy dinh cua du thao BO luat vi cac 1)',  do 

sau day: 
Thin nhat, quy dinh nay giUp phan dinh r8 rang han thei diem giao dich 

dugc xac lap (co hieu luc) voi thoi diem quyen soy hiru hoac vat quyen khac dugc 
xac lap; 

Thd hai, quy dinh nay vim the hien su ton trong cua Nha nuac to doi voi 
quyen cua cac chu the cua quan he dan su trong viec thoa thuan de xac dinh thai 
diem xac 1ap quyen doi voi tai san, vira bao dam viec tuan thU cac quy dinh mang 
tinh nguyen Lac trong viec xac dinh then diem chuyen quyen doi voi mot so tai san 
dac Net nhu bat dOng san; 

Thu ba, bao dam su dong 1)0 cua BO luat dan su voi quy dinh cua cac luat 
khac co lien quan nhu Luat dat dai, Luat nha Luat kinh doanh bat dOng san...; 

Loai kien thin hai: de nghi quy dinh mot nguyen tac thong nhat, theo do, 
th&i diem.xac 	quyen hau va vat quyen khac doi voi bat dOng san dirge tinh 
tir thai diem tai san dugc dang ky tai ca quan co tharn quyen va cac ben da hoan 
tat did tuc truck ba sang ten vi cac 13'T do sau day: 	, 

Thu nhat, thdc day viec xay dung dugc mot he thong clang ky tai san th8ng 
nhat, mirth bach, qua do tang cuOng hieu qua quan 1/ nha nu& d8i voi bat dOng 
san va thi trub.ng bat dOng san, gop phan on dinh thi truang bat dOng san va nguon 
thu ngan sach Nha nuot; 

Thd hai, dam bao tinh thong nhat cua he tl-iOng phap luat, han the dirge tinh 
trang ly khai cua cac luat chuyen nganh khi diet' chinh cac quan he xa hOi lien quan 
den bat dOng san. 
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8. Ye dieu chinh hop gong khi hoan canh thay 
BO luat dan su hien hanh khong quy dinh tee an c6 quyen dieu chinh hop 

dung 	
, 

cac ben khi hoan canh thay 	Dieu nay the hien su ton trong tuyet doi 
dia NhA nuac,  doi vii quyen to do chi, to do dinh dog dm cac chil the trong 
quan he hop gong. 

Dieu 443 du thao BO luat ve Tieu chinh hop gong khi hoan canh thay doi quy 
dinh twang hop hoan canh thay dOi dan den quyen, lgi ich cua mot trong cac ben 
bi anh huomg nghiem trong thi cho phep cac ben dieu chinh hop d6ng; truing hop 
cac ben khong dat dugc thoa thuan trong mot khoang thei gian hop 1ST thi Toa an 
c6 the: a) Cham dirt hop dong vao ngay va theo nhung dieu Ichoan do Toa an quyet 
dinh; b) Dieu chinh hop &Ong de phan chia cho cac ben cac thiet hai va lgi ich phat 
sinh tir viec thay doi hoan canh mot each cong bang va binh gang. TuS, theo tirng 
truCmg hop, Toa an c6 the buOc ben tir,choi dam phan hoc pha v6 dam phan mot 
each khong,thien chi, trung thuc phai boi thuerng thiet hai. 

Ve van de nay, hien c6 hai,loai kien: 
- Loai 'den thir nhat: nhat tri vii quy dinh trong du thao BO luat vi cac ly 

do sau day: , 
Thunhat, viec cho phep T6a an dieu chinh hop ding khi hoan canh thay doi 

khong vi pham nguyen tac to do y chi, to do dinh doat cua cac chi' the quan he hop 
(long ma la su cu the hoa nguyen tac ve tinh c6 gioi han cua viec thuc hien quyen 
dan su dugc quy dinh tai Dieu 16 du thao Bo luat. Theo yeti an cUa,riguyen tac 
nay thi de bao dam can bang lgi ich 	cac ben trong hop Tong, su on dinhcua 
cac quan 	dan su, thuong mai c6 lien quan, can cho phep Tea an c6 the dial 
chinh hop dOng theo cac dieu kien chit the dugc quy dinh trong BO luat dan su; 

Thir hai, viec cho phep TOa an,  dieu chinh hop dOng se thuc day cac hop 
dOng dugc thuc hien trong thuc an, day manh giao luu dan su. 

- Loai y kien thir hai: de nghi khong quy dinh nhu du thao BO luat vi quy 
dinh nhu vay la khong phil hop vii ban chat dm hop dong IA su to do y chi, to do 
thoa thuan. Cac co quan nha ntrOc, trong do c6 Toa an khong dugc va khong nen 
can thiep vao su to do dm cac ben khi tham gia cac giao Bich dan su not chung va 
hop ding not rieng. BO luat dan su hien hanh va du thao BO luat da quy dinh ye 
sira &A hop ding, trong truing hop hoan canh thay doi thi cac ben c6 quyen thoa 
thuan de sira dOi hop &Ong, neu,hoan canh thay doi den milt khong the thuc hien 
dugc hop &Ong thi hop Tong cham dirt theo su them thuan hoc theo quy dinh cua 
phap luat. Viec cho phep Toa an can thiep den mire phan chia thiet hai, buOc phai 
dam phan, buOc bOi thueng thiet hai khi mot ben khong dam phan nhu du thao BO 
141 la khong &mg vii ban chat dm hop ding va khong khA thi tren thuc tign. 

9. Ye Lai suat trong hop dOng vay tai sin 	, 
Dieu 476 BO luat dan su hien hanh quy dinh, 	suat vay do cac ben thoa thuan 
nhung khong dugc vugt qua 150% cUa lai suat co ban do Ngan hang Nha ntroc 
cong bo d61 vii loaf cho vay tucmg Ung. Trong truing hop cac ben co thod thuan 
ve viec trA lai, nhung khong xac dinh rO lai suat hoc c6 tranh chap ye lai suat thi 
ap dung tai suat co ban do Ngan hang Nha nuerc cong 1)6 tuong irng vii thoi han 
vay tai then diem tra ng. 

Dieu 491 du thao BO luat quy dinh, lai suat vay do cac ben thoa thuan hoc 
do luat dinh. Truing hop cac ben c6 thoa thuan ve lai suat thi lai suat theo th6a 
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thuan !thong &rot vucyt qua 200% dm lai suit ca ban do Ngan hang nha nuac cong 
bo doi vii loai vay tucmg Ung, trd truing hop luat có quy dinh khac. Truing hop 
lai suit theo thoa thuan virat qua lai suit giai han dugc quy dinh a khoan nay thi 
mdc lai suit vuot qua khong có hieu luc. 

Ve van de nay, hien có hai loai y kien: 
- Loai y kien thd nhat: nhat tri vii quy Binh cila du thao B6 luat vi cac 17 do 

sau day: 
Thu nhit, quy dinh mirc lai suit trin dua,tren lai suit ca ban do Ngan hang 

Nha nuac cong bo la de tao ra su thong nhat ye xac dinh lai suit trong hop dung 
vay tai san, ngan ngira viec cho vay nang 

Thu hai, viec cong bo lai suit ca ban do Ngan hang Nha nuac thuc hien da 
dugc quy dinh tai Dieu 12 Luat ngan hang Nha nuac Viet Nam; 

Thd ba, viec xac dinh mot muc lai suit tan cu the trong,B6 luat dan su la 
khong phu hap 	tinh hinh phat trien nang Ong oh nen kinh te a nuac ta. 

- Loai y kien thU hai: de nghi quy dinh mot mirc lai suit tran cu the trong B6 
luat dan su, khong sir dung lai suit ca ban do Ngan hang Nha nuac cong bo lam lai 
suit tham chieu, dOng that quy dinh nguyen tac, tham quyen thay doi mdc lai suit 
cu the nay khi,can thiet vi cac b",  do sau day: 

Thu nhat, theo thong le, lai suit ca ban chi la mfic lai suit chung vii muc 
dich de dieu hanh chinh sach tien te, khong mang tinh thi truang, lai suit nay 
khong dugc chia thanh cac mirc lai suit khac nhau de dp dung,  cho cac thai han 

 nhau, chi" the tham gia giao dich kho có the biet mdc suat Ca ban do Ngan 
hang Nha nuac ding b6 có phd hop vii loai vay tucmg 1:mg hay khong. Do dO, sir 
dung lai suit ca ban de dieu chinh cac quan he dan su la khong phn hop, se gay 
kho khan cho cac chil the khi tham gia giao dich dan St!' teen thuc te; 

Thir hai, viec quy dinh cu the mdc lai suit trong B6 luat dan su se dam ba'o 
dugc tinh rO rang minh bach, de ap dung, cac ben tham gia giao dich dan su có the 
biet ngay hau qua phap ly khi xac lap hop ding vay. 

10. Ye thoi hieu 
Dieu 155 B6 luat dan su hien hanh quy dinh cac loai tiled hieu sau: (1) Thai 

hieu khai kien va thai hieu yeu cau giai quyet viec dan su (goi chung la thai hieu 
khai kien); (2) Thai hieu huang quyen dan su va (3) Thai hieu mien trir nghia vu 
dan su. Trong do, thai hieu khai kien la thai han ma chi' the dugc quyen khai kien 
hoac yeu cau Toa an giai quyet vu, viec dan su de bao ve quyen va lai ich hop phap 
cda minh da bi xam pham; neu thai han do ket tilde thi mat quyen khai kien hoac 
mat quyen you du. 

Du thao B6 luat quy dinh chung ve then hieu (Dieu 167 — Dieu 180) va thai 
hieu thda ke (Dieu 646) theo huang: ca nhan, phap nhan phai yeu cau TOa an giai 
quyet vu, viec dan su trong thai han luat dinh; het thai han do ma ca nhan, phap 
nhan moi co yeu cau thi thay vi tir ch6i giai quyet yeu cau nhu quy dinh hien hanh, 
Um. an van phai thu ly, giai quyet va tuyen b6 chd the dugc huang quyen dan su 
hoac dugc mien trir nghia vu dan su. 

ye van de nay, hien có hai loai )", kien: 
- Loai y kien thd nhat: nhat tri veld quy dinh cua du thao B6 luat vi cac ly do 

sau day: 
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Thir nhat, quy dinh nay la phii hop voi ban chat phap ciia thi hieu, tao 
cong cu. phap VT tot hcm Tea an bao ve cac quyen dan sr cua to chirc, ca nhan. 
Viec quy dinh thei hieu kheri kien nhu hien hanh chua giup giai quyet dugc met 
each triet de va dirt diem cac tranh chap phat sinh. Ben canh do, khi khong dirge 
Nha nugc bao ve quyen lgi thi cac chu the c6 the sir dung nhang bien phap hanh 
xir ngodi veng phap luat de xir 1T nei be voi nhau, gay mat tat tu, an toan xa hei; 

Thir hai, quy dinh nay la de han the tinh tang Tea an c6 the can cir vao thei 
hieu ma to chOi yeu cau giai guy& vu viec, gop phap cu the h6a va trien khai thi hanh 
khoan 3 Dieu 102 Hien phap narn 2013, theo do, "Tea an nhan,dan co nhiem vu bao 
ve cong bap quyen con nguei, quyen ding dan, bao ve,che de xa hei nghia, 
bao lgi ich dia Nha nuot, quyen va lgi ich hop phap cna to chirc, ca nhan"; 

Thir ba, nghien cim kinh nghiem lap phap dia met s8 nuac cho thay, BO 141 
dan sir cua cac nuec ding quy dinh,  ve thei hieu huang quyen dan sr, mien trir 
nghia vu dan sir; khOng quy dinh ye thei hieu la can cir de Tea an to choi giai 
quyet vu, viec dan sr. 

- Loai T kien thir hai: de nghi tiep tuc quy dinh ve theri hieu kheri kien nhu 
BO luat dan sir hien hanh vi cac VT do sau day: 

Thu nhat, de nang cao trach nhiem cua cac ben trong viec yeu cau Nha nugc 
bao ve quyen lgi cho minh; 

Thir hai, khong tao dp lye cho Tea an trong viec giai quyet nhung vu viec da 
xay ra trong thei gian dai, kho xac dinh ye chimg cir cang nhu nei dung vu viec; 

Thu ba, thei hieu kheri kien dal &lac quy dinh va ap dung oh dinh trong phap 
luat dan sir va phap 1u'at ve to tung dan sir nugc ta; viec be quy dinh ve loai theri 
hieu nay c6 the gay ra nhimg xdo teen nhat dinh trong thi hanh phap 
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